
DIMTJCCI DEVELOPMENT )
CORPORATION, )

Petitioner, )
v. )

ILLiNOIS ENVIRONMENTAL )
PROTECTIONAGEN.CY, )

Respondent. )

DorothyM. Gunn,Clerk
flhinoisPollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

NOTICE

RECE~VED

CLERK’S OFFICE

MAY 24 200k
STATE OF ILLINOIS

PoIIut~onControl Board

PCBNo.04-
(LUSTAppeal— NinetyDayExtension)

LanyKowalczyk
DiMucci Companies
285 WestDundeeRoad
Palatine,IL 60074

PLEASE TAKE NOTICE that I havetoday filed with the office of the Clerk of thePollution
ControlBoarda REQUESTFORNINETY DAY EXTENSION OF APPEAL PERIOD,copiesofwhich
areherewithserveduponyou.

Respectfullysubmitted,

ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY,

-.

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, flhinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May20, 2004

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS



RECE WED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD MAY 24 200k
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

Pollution Control Board
DI1MTJCCI DEVELOPMENT )
CORPORATION, )

Petitioner, )
v. ) PCBNo.04-

ILLiNOIS ENVIRONMENTAL ) (LUSTAppeal- NinetyDayExtension)
PROTECTIONAGENCY, )

Respondent. )

REQUEST FOR NINETY DAY EXTENSION
OF APPEAL PERIOD

NOW COMEStheRespondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto Section40(a)(1) of the Illinois EnvironmentalProtectionAct (415

ILCS 5/40(a)(1)) and 35 Ill. Adm. Code 105.208,herebyrequeststhat the Illinois Pollution

ControlBoard(“Board”) grantanextensionofthethirty-five (35)dayperiodforpetitioning for a

hearingto August 18, 2004, or anyotherdatenot morethana total of onehundredtwenty-five

(125)daysfrom thedateof the illinois EPA’s final decision. In supportthereof,theIllinois EPA

respectflullystatesasfollows:

1. On April 15, 2004, the Illinois EPA issueda final decisionto the Petitioner.

(Exhibit A) .

2. OnMay 10, 2004,the Petitionermadeawritten requestto the Illinois EPA for an

extensionoftime by whichto file apetitionfor review,askingtheIllinois EPAjoin in requesting

that theBoardextendthethirty-five dayperiodfor filing apetitionto ninetydays. ThePetitioner

did not representwhenthefinal decisionwasreceived.(Exhibit B)
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3. Theadditional time requestedby thepartiesmayeliminatetheneedfor a heariiig

in this matteror,in thealternative,allow thepartiesto identif~’issuesandlimit thescopeofany

hearingthat maybenecessaryto resolvethis matter.

WHEREFORE,for the reasonsstatedabove,thepartiesrequestthat the Board, in the

interestof administrativeandjudicial economy,grantthisrequestfor a ninety-dayextensionof

thethirty-five dayperiodforpetitioning for ahearing.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

~2ITh
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May20, 2004

This filing submittedon recycledpaper.
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ILLI~OISENVIRONMENTAL PROTECTION AGENCY

1021 NORTH GRAND AVENUE EAST, P.O. Box 19276, SPRINGFIELD, ILLINOIS 62794-9276, 217-782-3397
JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHICAGO, IL 60601, 312-814-6026

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 CERTIFIED MAIL
?002 3150 0000 1~5?0906

~ ~ i 5 zWi~

DiMucci DevelopmentCorporation
LarryKowalczyk
100WestDundeeRoad -

Palatine,illinois 60067

Re: LPC #0310515271 -- Cook County
Cicero/ DeMucci
3035SouthCicero,
LUST IncidentNo. 20030198and20030279
LUST TechnicalFile

DearMr. Kowalczyk: -

Theillinois EnvironmentalProtectionAgency(illinois EPA)hasreviewedtheCorrectiveAction
PlanBudgetAmendment,Site InvestigationPlan,SiteInvestigationCompletionReport,and
CorrectiveAction Plansubmittedfor the above-referencedincident. TheIllinois EPA received
theplansandreports,datedDecember23, 2003 on December26, 2003respectively.citationsin
thisletter arefrom theEnvironmentalProtectionAct (Act), asamendedby PublicAct 92-0554
on June24,2002, and35 Illinois AdministrativeCode(35 111. Adm. Code).

TheSiteInvestigationPlanis rejectedfor thereason(s)listedbelow (Sections57.7(a)(1)and
• 57.7(c)(4)of theAct and35 III. Adm. Code732.503(b)):

• 1. Theplandid notcontainsufficient informationasto howthefull extentof contamination
wouldbe definedbothvertically andhorizontally. TheSite Investigationmustbebased

on theresultsof thesoil samplescollectedfrom thelimits of theearlyactionexcavation
pursuantto 35 IAC Section732.202(h).Theresultsof thesesoil sampleshavenotbeen
submittedto theAgency. Pleasenotethatsoil samplescollectedfrom thelimits ofan
over excavationduring earlyactionoverthelimits allowedin 732.AppendixC arenot
acceptablefor definingtheextentin theSiteInvestigationstageof theproject.

TheSiteInvestigationCompletionReportis rejectedfor thereasOn(s)listedbelow (Sections
57.7(a)(5)and57.7(c)(4)of theAct and 35 III. Adm. Code732.503(b)):

1. Thereportdid not providesufficientdocumentationasto how thefull extentof
contaminationwasdefmedbothverticallyandhorizontally.

ROCKEORD —4302 No~hMain Street, Rockford, IL 61103 — (815) . Harrison St., Des Plaines, IL 60016 — (847) 294~D00
ELGIN —595 South State, Elgin, IL 60123 — (847) 608 rsity St., Peoria, IL 61614— (309) 693-5463

BUREAU or LANO - PEORIA —7620 N. Univer5ity St.y Peoria, IL 61614—) 25 South First Street, Champaign, IL 61820— (217) 278-5800
SPRINGFIELD —4500 S. Sixth Street Rd., Springfield, IL 62706—12 09 MalI Street, ColIinsviIle, IL 62234 —(618) 346-5120
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2. Thefull extentof contaminationhasnot beendefinedto themoststringentTier 1
remediationobjective. Forpurposesof definetheextentTier 1 residentialremediation
objectivesmustbe~ised.

TheCorrectiveAction Planandtheassociatedbudgetarerejectedfor thereason(s)listed below
(Sections57.7(b)and57.7(c)(4)of theAct and35111.Adm. Code732.503(b)).

TheCorrectiveAction Planis rejectedfor thefollowing reason(s):

1. An explanationandsupportingdocumentationmustbeprovidedthat clearlydescribes
whenandwheretheearlyaction activitieswereconducted.A mapmustbeprovidedthat
showsthe limits oftheearlyactionexcavationandtheresultsoftheearlyactionsoil
samplingrequiredpursuantto 35 IAC Part732.202(h).

2. A demonstrationthroughSite Investigationmustbeconductedthat thesoilsremoved
werecontaminatedabovetheapplicableremediationobjective. In addition,a

- demonstrationmustbemadethat all contaminationis attributableto theUSTsat the site.
3. Theplanincludestheremovalof soil that doesnot appearto be associatedwith theUSTs.
4. Theplanincludestheremovalof soil that arebelow theproposedindustriallcommercial

remediationobjectives.

TheCorrectiveAction PlanBudgetis rejectedfor thereason(s)listedin attachmentA.

An undergroundstoragetanksystemowneror operatormayappealthis decisionto theillinois
PollutionControlBoard. Appealrightsareattached.

If you haveanyquestionsorneedfurtherassistance,pleasecontactBrian Bauerat 217/782-3335.

cer~y,~~

HarryA. Chappel,P.E.
Unit Manager
LeakingUndergroundStorageTank Section
Division ofRemediationManagement
BureauofLand

HAC:BB\

Attachment: AttachmentA
cc: EnvironmentalProtectionIndustries

Division File



AttachmentA
Re: LPC #0310515271-- Cook County

Cicero/ DeMucci
3035South Cicero
LUST IncidentNo. 20030198and20030279
LUST TechnicalFile

Citationsin this attachmentarefrom theEnvironmentalProtectionAct (Act), asamendedby
PublicAct 92-0554on June24, 2002,and35 illinois AdministrativeCode(35 111. Adm. Code).

1. Thebudgetincludescoststhat lacksupportingdocumentation(35 Ill. Adm. Code
732.606(gg)).A correctiveactionplanbudgetmustinclude,butnotbe limited to, an
accountingofall costsassociatedwith theimplementationandcompletionof the
correctiveactionplan(Section57.7(b)(3)of theAct). Sincethereis nosupporting
documentationof costs,the illinois EPAcannotdeterminethatcostswill notbeusedfor
activities in excessof thoserequiredto meettheminimumrequirementsof Title XVI of
theAct (Section57.7(c)(3)of theAct and35 Ill. Adm. Code732.505(c)and732.606(o)).

2. Thebudgetincludescoststhattheowneroroperatorfailedto justify areattributableto
eachundergroundstoragetank atthesite (Section57.8(m)(2)of theAct.).

3. Costsincurredaftercompletionof earlyactionactivitiesin accordancewith 35 111. Adm.
Code732.SubpartB by ownersoroperatorschoosingto conductremediationsufficient to
satisfytheremediationobjectivesuponcompletionof earlyactionactivitiesareineligible

• for paymentfrom theFund. Thesecostsarefor activitiesin excessof thoserequiredto
meettheminimumrequirementsof Title XVI oftheAct (Sections,57.7(c)(3)of theAct
and35 Ill. Mm. code732.505(c)and732.606(o)).Thebudgetincludessuchcosts.

4. Oneoftheoverall goalsof thefinancialreviewis to assurethat costsassociatedwith
materials,activities,andservicesarereasonable(35 111. Adm. Code732.505(c)).The
budgetincludescoststhat arenotreasonableassubmitted(Section57.7(c)(3)oftheAct
and35 Ill. Adm. Code732.606(hh)).Pleasenote that additionalinformationand/or
supportingdocumentationmaybeprovidedto demonstratethe~costsarereasonable.

Thefollowing items arenot reasonable:

1. ProfessionalEngineerrate;
2. Amount ofpersonneltime to preparethe correctiveactionplan;
3. Amountofpersonneltime to overseecorrectiveactionactivities;
4. Amountof personneltimeto preparethecorrectiveactioncompletion

report; •

5. Thecompanyvehiclerate; • -

6. The ratefor excavation,disposalandtransportation;
7. Theratefor backfilhingtheexcavation;



5. Thebudgetincludescostsfor theexcavation,transportation,anddisposalof soil
contaminatedbelow thepropsedremediationobjectives.Thesecostsarenot corrective
actioncosts. “Correctiveaction” meansan activity associatedwith compliancewith the
provisionsofSections57.6 and57.7 of theAct (Section57.2of theAct and 35 Iii. Adm.
Code732.103).Oneof theeligibility requirementsfor accessingtheFundis thatcosts
areassociatedwith “correctiveaction” (Section57.9(a)(7)oftheAct and35 111. Adm.
Code732.505(c)).

6. The Illinois EPA hasnotapprovedtheplanwith which thebudgetis associated.
Therefore,theIllinois EPA cannotdeterminewhetherthesecostsarefor activities in
excessofthoserequiredto meettheminimumrequirementsofTitle XVI of theAct
(Section57.7(c)(3)of theAct and 35 Ill. Adm. Code732.505(c)). Costsfor corrective
actionactivitiesandassociatedmaterialsorservicesexceedingtheminimum

• requirementsnecessaryto comply with theAct arenoteligible for reimbursementfrom
theFund(35 III. Adm. Code732.606(o)). It alsocannotbedeterminedwhetherthe costs
arecorrectiveactioncosts. “Correctiveaction” meansan activity associatedwith
compliancewith theprovisionof Section57.6 and57.7 of theAct (Section57.2of the
Act and35 ill. Adm. Code732.103). Oneoftheeligibility requirementsfor accessing
theFundis that costsareassociatedwith “correctiveaction” (Section57.9(a)(7)of the
Act and35 III. Adm. Code732.505(c)). In addition,it cannotbedeterminedwhether

thesecostsarereasonableassubmitted(Section57.7(c)(3)of theAct and35 ill. Adm.
•‘Code.~732;505(c)and732.606(hh)). ‘‘
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AppealRights

An undergroundstoragetankowneror operatormayappealthis final decisionto theIllinois
Pollution ControlBoardpursuantto Sections40 and57.7(c)(4)(D)oftheAct by filing apetition
for ahearingwithin 35 daysafterthedateof issuanceof thefinal decision.However,the35-day
periodmaybeextendedfor aperiodof time not to exceed90 daysby written noticefrom the
own~ror operatorandthe Illinois EPA within the initial 35-dayappealperiod. If the owneror
operatorwishesto receivea 90-dayextension,awritten requestthat includesa statementofthe
datethefinal decisionwasreceived,alongwith acopyof this decision,mustbe sentto the
Illinois EPAassoonaspossible.

Forinformationregardingthefiling of an appeal,pleasecontact:

DorothyGunn,Clerk
Illinois PollutionControlBoard
Stateof Illinois Center
100 WestRandolph,Suite11-500
Chicago,IL 60601
312/814-3620

Forinformationregardingthefiling of anextension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021NorthGrandAvenueEast
PostOffice Box 19276 -

Springfield, IL 62794-9276
217/782-5544



CER’TIFIED MAIL

DivI8l~9EIvED
May 10, 2004 . °LlflseJ~ 14 2004

Mr. JohnJ. Kim, Esp. EnVironmenta!Pro
Illinois EnvironmentalProtectionAgency ‘4geflc tectio~
Division ofLegal Counsel
1021NorthGrandAvenueEast
PostOffice Box 19276
Springfield,IL 62794-9276

Re: LPC # 0310515271— Cook County
CicerolDiMucci
3055South Cicero
LUST Incident # 20030198& 20030279 -

DearMr. Kim:

As VicePresidentfor DiMucci DevelopmentCorporation,I am submittingthis letterto requesta
90-day extensionfor appeal period regardingthe Illinois EnvironmentalProtection Agency
(IEPA) decisionin the correspondencedated on April 15, 2004 (see attachedcopy of the
correspondence).

We stronglybelievethat the correctiveactionscompletedon the abovereferencedpropertyare
consistentwith the requirementsof EnvironmentalProtectionAct. In addition, we prefer to
schedulea meetingwith you, Mr. Chappel,Mr. Bauer, and Mr. Clay to discussthe matters
insteadofaddressingthe issuesat thePollution ControlBoard.

Thankyouverymuchfor yourpromptlyattention. Shouldyou haveany questions,pleasedo not
hesitateto contactusat yourconvenience.

Sincerely,
~Iucci D~~~t~oration

LarryKowalczyk
Vice PresidentofConstruction

Enclosure: Copyof theIEPA CorrespondencedatedApril 15, 2004 EXHIBIT

OVER TWO BILLION DOLLARS WORTH OF DEVELOPMENT EXPERIENCE. . . AND GROWING.

285 W. Dundee Road • Palatine, IL 60074 • (847) 991-4400 • FAX (847) 991-9728 • www.dimucci.com • E-Mail dimucci@aol.com



CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on May20, 2004,I servedtrueand

correct copiesof a REQUESTFOR NINETY DAY EXTENSION OF APPEAL PERIOD,by

placing true and correctcopiesin properly sealedand addressedenvelopesand by depositing

saidsealedenvelopesin aU.S. mail dropbox locatedwithin Springfield,Illinois, with sufficient

First ClassMail postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk Larry Kowalczyk
illinois PollutionControlBoard DiMucci Companies
JamesR. ThompsonCenter 285 WestDundeeRoad
100 WestRandolphStreet Palatine,IL 60074
Suite 11-500
Chicago,IL 60601

ILLINOIS ENVII~ONMENTALPROTECTIONAGENCY,
R2~nden~.

Jo m
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


